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Court of Appeals of the District of Columbia 


No. 3642. 

Moore’s Theaters Corporation, Appellant, 

‘ vs. 

J. Alwin Muehleisen. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 64912. 

J. Alwin Muehleisen, Plaintiff, 

vs. 

Moore’s Theatres Corporation, a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed December 30, 1920. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 64912. 

J. Alwin Muehleisen, Plaintiff, 

vs. 

Moore’s Theatres Corporation, a Corporation, Defendant. 

The plaintiff, by his attorneys Douglas, Obear & Douglas, sues the 
defendant for that heretofore, to-wit, on the 11th day of August, 
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2 moore’s theaters corp. vs. j. a. muehleisen. 

1020, the defendant executed its promissory note payable ninety days 
after date to the order of the Union Realty Corporation, for the sum 
of Forty-six Hundred Dollars ($4,600), for value received, with in¬ 
terest at the rate of 6% per annum; that thereafter, to-wit, on the 
10th day of September, 1920, the defendant paid on account of the 
principal of said note the sum of Eleven Hundred Dollars ($1,100); 
that thereafter, and before the maturity of said note, the same was 
for value endorsed to the plaintiff who is now the holder thereof; 
that there is now due on said note the sum of Thirty-five Hundred 
Dollars ($3,500); that on the date of maturity of said note the same 
was presented for payment but payment was refused; that although 
repeated demands have been made on the defendant to pay the said 
note, the defendant has refused and still does refuse to pay the same. 
Wherefore, the plaintiff brings his suit and claims the sum of $3,- 
500 with interest on $4,600 from August 11, 1920, to September 10, 
1020, and interest on $3,500 from September 10, 1920, besides costs 
of this suit. 

2 II. 

The plaintiff sues the defendant for that heretofore, to-wit, on the 
12th day of August, 1920, the defendant executed its promissory 
note payable ninety days after date to the order of the Union Realty 
Corporation for the sum of Nine Hundred Dollars ($900) for value 
received, with interest at the rate of 6% per annum; that thereafter, 
and before the maturity of said note, the same was for value endorsed 
to the plaintiff who is now the holder thereof; that on the date of 
maturity of said note the same was presented for payment, but pay¬ 
ment refused; that although repeated demands have been made on 
the defendant to pay the said note, the defendant has refused and still 
does refuse to pay the same. Wherefore, the plaintiff brings his 
suit and claims the sum of $900 with interest from the 12th day of 
August, 1920, besides costs of this suit. 

III. 

The plaintiff sues the defendant for money payable by the de¬ 
fendant to the plaintiff; for goods sold and delivered by the plaintiff 
to the defendant; and for work done and materials provided by the 
plaintiff for the defendant at its request ; and for money lent by the 
plaintiff to the defendant ; and for money paid by the plaintiff for 
the defendant at its request; and for moneys received by the defend¬ 
ant for the use of the plaintiff; and for moneys found to be due from 
the defendant to the plaintiff on account stated between them. And 
the plaintiff claims the sum of $4,400, with interest on $4,600 from 
August 11, 1920, to September 10, 1920, on $3,500 from September 
10, 1920, and on $900 from August 12, 1920, according to the par¬ 
ticulars of demand hereto annexed, besides costs. 

DOUGLAS, OBEAR & DOUGLAS, ' 

Attorneys for Plaintiff. 
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3 Affidavit of J. Alwin Mnehleisen. 

♦ **♦♦*♦ 
District of Columbia, ss: 

J. Alwin Muehleiscn being first duly sworn, does on oath depose 
and say that he is the plaintiff in the above entitled cause in which 
Moore’s Theatres Corporation, a corporation, is named defendant, 
and that his cause of action is as follows: 

That on the 11th day of August, 1920, the defendant executed its 
promissory note payable ninety days after date to the order of Union 
Realty Corporation, for the sum of $4,600, for value received, with 
interest at the rate of 6% per annum ; that thereafter on the 10th day 
of September, 1920, the defendant paid on account of said principal 
of said note the sum of $1,100; that thereafter, and before the ma¬ 
turity of said note, the same was for value endorsed to the plaintiff 
who is now the holder thereof; that there is now due on said note 
the sum of $3,500; that on the date of maturity of said note the same 
was presented for payment but payment was refused; that although 
repeated demands have been made on the defendant to pay the said 
note, the defendant has refused and still does refuse to pay the same; 
that on the 12th day of August, 1920, the defendant executed its 
promissory note payable ninety days after date to the order of the 
Union Realty Corporation for the sum of $900, for value received, 
with interest at the rate of 6% per annum; that thereafter, and be¬ 
fore the maturity of said note, the same was for value endorsed to the 
plaintiff who is now the holder thereof; that- on the date of maturity 
of said note the same was presented for payment, but payment re¬ 
fused; that although repeated demands have been made on 

4 the defendant to pay the said note, the defendant has refused 
and still does refuse to pay the same, 

And the plaintiff claims from the defendant the sum of $4,400 
exclusive of all set-offs and just grounds of defense with interest on 
$4,600 from August 11, 1920, to September 10, 1920, and on $3,500 
from September 10, 1920, and on $900 from August. 12, 1920, be¬ 
sides costs. 

J. ALWIN MUEHLEISEN. 

Subscribed and sworn to before me this 29 day of December, 1920. 
[seal.] GERTRUDE ELLIS, 

Notary Public, I). C. 

Particulars of Demand. 

***** * * 

$4,600. “Washington, D. C., August 11, 1920. 

Ninety days after date We promise to pay to the order of Union 
Realty Corporation Forty six hundred and no/100 Dollars for value 
received, with interest from date at rate of 6 per cent per annum 
until paid. 
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MOORE’S THEATERS CORP. VS. J. a. MUEHLEB8EN. 


Negotiable and payable at Continental Trust Company, Wash¬ 
ington, D. C. 

MOORE’S THEATRES CORPORATION. 

WM. L. MOORE, Vice-Pres. 

CLAUDE W. WYLIE, Sec. & Treas. 

No. 3. Due Nov. 9th. 

Endorsed: Union Realty Corporation, by Wm. E. Richardson, 
Treasurer. Credit paymt. of Eleven Hundred Dollars Sept. 10, 
1920. Wm. E. Richardson, Treasurer Union Realty Corporation. 

Revenue stamps 82 cents. 

5 $900.00. Washington, D. C., August 12, 1920. 

Ninety days after date We promise to pay to the order of Union 
Realty Corporation Nine Hundred and no/100 Dollars for value re¬ 
ceived, with interest from date at rate of 6 per cent per annum, until 
paid. 

Negotiable and payable at Continental Trust Company, Washing¬ 
ton, D. C. 

MOORE’S THEATRES CORPORATION. 

WM. L. MOORE, Vice-Pres. 

CLAUDE W. WYLIE, Sec. & Treas. 

No. 23. Due Nov. 10. 

Endorsed: Union Realty Corporation, by Wm. E. Richardson, 
Treas. 

Revenue stamps 18 cents. 


Pleas. 

Filed February 18, 1921. 

******* 

Now comes the defendant, Moore’s Theatres Corporation, by its 
attorney, and for pleas to the declaration filed in the above entitled 
cause, and to each and every count thereof, says: 

1. That it did not promise in manner and form as therein al¬ 
leged. 

2. That it is not indebted in manner and form as therein al¬ 
leged. 

WILTON J. LAMBERT, 

Attorney for Defendant. 
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Affidavit of Defense. 

* * ★ ♦ 4 * ♦ ♦ 

District of Columbia, ss: 

Tom Moore being first duly sworn deposes and says that he is 
President of the defendant, Moore’s Theaters Corporation, a 
G corporation, and is authorized to and does execute this affi¬ 
davit of defense on behalf of the said defendant; that the said 
defendant has a good defense to the whole of the causes of action at¬ 
tempted to be set forth in the affidavit of merit filed in the above en¬ 
titled cause, which defense is as follows: 

That no value was given for the transfer of the notes therein de¬ 
scribed by the plaintiff to the Union Realty Corporation, the payee 
in each of said notes, and that no value was paid for the execution 
and delivery of the said notes by the said Union Realty Corporation 
to the defendant. Affiant further says that prior to the execution 
of the said notes, other notes had been attempted to be executed in 
the name of the defendant by a former officer who was not authorized 
so to do and which notes were in the possession of the said plaintiff 
and which notes purported to be payable to the said Union Realty 
Corporation and that at the time of the giving of the said notes, the 
signatures thereto were not in fact the acts of the said defendant or 
binding upon it and were not authorized by the said defendant. 
That when the afore-mentioned notes became due, in the absence of 
the President of the defendant, the then Vice-President, W. L. 
Moore, not knowing the facts relative to the making and delivery of 
the former notes and in ignorance thereof executed the notes sued 
upon herein, but that when the said notes were executed to the 
order of the Union Realty Corporation, the defendant did not receive 
therefor any valuable consideration, and that the notes theretofore 
attempted to be issued in the name of the defendant by its then 
Vice-President which were without authority and which were not the 
acts of the said defendant, not being obligations of the said defend¬ 
ant constituted no consideration for the execution of the notes 
7 sued on herein. 

TOM MOORE. 

Subscribed and sworn to before me this 17th dav of February, 
1921. 

[seal.] GEORGE B. FRASER, 

Notary Public, D. C. 

Motion for Judgment. 

Filed February 28, 1921. 

* * * * . * ♦ * 

Comes now the plaintiff and moves the Court for judgment against 
the defendant under the 73rd Rule on account of the insufficiency 


6 


moose’s theatebs corp. vs. j. a. muehleisen. 


of the affidavit of defense filed on behalf of the Moore’s Theatres 
Corporation. 

DOUGLAS, OBEAR & DOUGLAS, 

A ttorneys jor Fla in t ijj. 


To Mr. Wilton J. Lambert, 

Attorney for defendant: 

Please take notice that the foregoing motion will be called to the 

attention of the Court on Friday, March 11, 1921, at 10 o’clock 

A. M. or as soon thereafter as the same niav be reached. 

% 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Plaintiff . 


Court's Memorandum on Motion for Judgment . 

Filed March 21, 1921. 

******* 

Motion for judgment under 73rd rule. 

According to the affidavit of defense the notes sued upon were 
given in renewal of other notes. These latter, it is alleged, were 
issued without authority from the defendant Corporation, 
8 by one who was at the time an officer thereof. The notes 
sued upon were issued, it is alleged by the defendant, by the 
Vice President of the Corporation in ignorance of the alleged want 
of authority for the issuance of the earlier notes. It is also alleged 
that the plaintiff gave no value for the notes in suit to his transferrer, 
the payee thereof, and that the latter gave no value to the Corpora¬ 
tion defendant for said notes. It is not alleged, however, that there 
was no value given for the original notes, for which those in suit were 
given in renewal or substitution, and it is not denied that the defend¬ 
ant paid $1,100 on account of the larger of the two notes sued upon 
about a month after it was given. If* the defendant did receive value 
for the original notes, then those in renewal had value to support 
them as between maker (the defendant) and payee (plaintiff’s en¬ 
dorser) and in that event, a want of consideration between the payee 
and its transferrer, the plaintiff, would be no defense in this action. 

It may well be that if the defendant did receive value for the 
original notes, the alleged want of authority in the officer issuing 
them could not be pleaded to defeat the action brought on the notes 
given in renewal thereof. 

The motion for judgment must be granted and it is so ordered 
this 21st day of March, A. D. 1921. 

F. L. SIDDONS, 

Justice. 
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9 Supreme Court of the District of Columbia. 

Thursday, March 24th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddons, 
Justice, presiding. 

******* 

Come now the parties hereto by their respective attorneys of record 
and thereupon plaintiff’s motion for judgment under the 73rd Rule 
heretofore submitted having been considered, is hereby granted. 

Wherefore, it is considered that the plaintiff recover of defendant 
the sum of Forty-four Hundred Dollars ($4,400.00) with interest 
on $4,600.00 from August 11th, 1920, to September 10, 1920; on 
$3,500.00 from September 10, 1920, and on $900.00 from August 
12, 1920, together with costs of suit to be taxed by the clerk and 
have execution thereof. 

From the foregoing judgment the defendant by its attorney, in 
open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking to operate as a supersedeas is 
hereby fixed in the sum of Six Thousand Dollars. 


Memorandum. 

March 30, 1921.—Undertaking (supersedeas) filed. 

Assignment of Errors. 

Filed April 4, 1921. 

* * * * * * * 

The court erred as follows: 

(1) In holding that the plaintiff’s affidavit of merit was suf¬ 
ficient. 

10 (2) In holding that the affidavit of defense of the defend¬ 

ant, Moore’s Theaters Corporation did not set forth facts 
which constituted a good defense to the whole of the cause of action 
sued on by the plaintiff. 

(3) In granting plaintiff’s motion for a judgment under Rule 73. 

WILTON J. LAMBERT, 

Attorney for Defendant 
Moore’s Theaters Corporation. 

Designation of Record. 

Filed April 4, 1921. 

****** * 

The clerk of the court in making up the transcript of record on 
appeal in the above entitled cause will include the following papers: 
1. Declaration, affidavit and particulars of demand. 
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2. Pleas and affidavit of defense of the defendant, Moore’s Theaters 
Corporation. 

3. Motion for judgment under Rule 73. 

4. Judgment in favor of the plaintiff. 

5. Appeal noted and supersedeas bond fixed. 

6. Supersedeas bond approved. 

7. Assignment of errors. 

8. This designation of record. 

9. Court’s memorandum on motion for judgment. 

WILTON J. LAMBERT, 

Attorney for Defendant 
Moore's Theaters Corporation. 

Service of copy of assignment of errors and designation of record 
acknowledged this 4th day of April, 1921. 

DOUGLAS, OBEAR & DOUGLAS, 
JO. V. MORGAN, 

Attorneys for Plaintiff. 


11 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 10, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 64,912 at Law, wherein 
J. Alwin Muehleisen is Plaintiff and Moore’s Theatres Corporation, 
a corporation, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 29th day of April, 1921. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

nifiv h* 

By W. E. WILLIAMS, 

Asst. Clerk. 

E. W. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3642. Moore’s Theaters Corporation, a corp., appellant, vs. J. Alwin 
Muehleisen. Court of Appeals, District of Columbia. Filed May 
3,1921. Henry W. Hodges, clerk. 
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CEmtrt lit Appeals, liatrtrt of Colombia 

April Term, 1921 . 


No. 3642. 


Moore ’& Theaters Corporation, Appellant , 

vs. 

J. Alwin Muehleisen. 


BRIEF ON BEHALF OF APPELLANT. 


STATEMENT OF PLEADINGS. 

On December 30th, 1920, the appellee, J. Alwin 
Muehleisen, hereinafter designated ‘ ‘ plaintiff” filed a 
declaration against the appellant, hereinafter referred 
to as “defendant,” seeking in the first count to recover 
the principal sum of $3,500 with interest, alleged to be 
owing on an overdue promissory note claimed to have 
been executed by the defendant. The declaration s6ts 
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forth that this note was dated August 11th, 1920, pay¬ 
able to the order of the Union Realty Corporation, 
ninety days after date, in the principal sum of $4,600 
with interest; that thereafter $1,100 was paid on ac¬ 
count, and that the note was endorsed to the plaintiff 
before maturity, and that plaintiff as holder made pre¬ 
sentment for payment and payment was refused. The 
second count of the declaration makes similar allega¬ 
tions as to a note for $900 dated August 12th, 1920, but 
this note was not subject to any credit (R. pp. 1, 2). 

* The plaintiff’s affidavit of merit reiterates the alle¬ 
gations of the declaration in substantially the same 
language (R. p. 3). 

To the declaration defendant filed two pleas, namely, 
non assumpsit and nil debet (R. p. 4). 

The defendant also filed an affidavit of defense (R. p. 
5) alleging that no value was given for the transfer 
of the notes to the payee, Union Realty Corporation, 
nor was any value paid by the said payee for the ex¬ 
ecution and delivery to it of said notes. And further 
the affidavit charges as follows: 

“Affiant further says that prior to the execu¬ 
tion of the said notes, other notes had been at¬ 
tempted to be executed in the name of the defend¬ 
ant by a former officer who was not authorized 
so to do. and which notes were in the possession of 
the said plaintiff and which notes purported to be 
payable to the said Union Realty Corporation and 
that at the time of the giving of the said notes, the 
signatures thereto were not in fact the acts of the 
said defendant or binding upon it and were not 
authorized bv the said defendant. That when the 
afore-mentioned notes became due, in the absence 
of the President of the defendant, the then Vice- 
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President, W. L. Moore, not knowing the facts 
relative to the making and delivery of the former 
notes and in ignorance thereof executed the notes 
sued upon herein, but that when the said notes 
were executed to the order of the Union Realty 
Corporation, the defendant did not receive there¬ 
for any valuable consideration, and that the notes 
theretofore attempted to be issued in the name of 
the defendant by its then Vice-President which 
were without authority and which were not the 

9 / 

acts of the said defendant, not being obligations of 
the said defendant constituted no consideration 
for the execution of the notes sued on herein.’’ (R. 
p. 5.) 

Thereafter plaintiff moved for a judgment on ac¬ 
count of insufficiency of the affidavit of defense. (R. pp. 
5, 6.) This motion was granted by the court and judg¬ 
ment entered in favor of the plaintiff (R. p. 7). 

ASSIGNMENT OF ERRORS 

The assignments of error are in three in number, all 
complaining of the action of the trial court in award¬ 
ing a summary judgment to the plaintiff (R. p. 7). 

ARGUMENT 

We have set forth in the exact language of the af¬ 
fidavit of defense the crux of the contentions of the de¬ 
fendant. The defense thus stated is substantially, that 
the notes sued on were given by mistake in that they 
purported to be renewal notes of prior notes that had 
been executed by an unauthorized officer of the defend¬ 
ant. For the purposes of the motion for a summary 
judgment, these allegations of the defendant’s affidavit 
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must be taken as true. We can see no escape from the 
proposition that a note is not binding upon a corpora¬ 
tion unless duly executed by an officer duly authorized 
so to do, in the absence of ratification of an unauthor¬ 
ized act of one of its officers. The powers of the re¬ 
spective officers of a corporation are conferred by the 
by-laws, and in the absence of such a power conferred 
upon him by its by-laws or other acts of the corpora¬ 
tion, the signature of an officer purporting to bind the 
corporation necessarily would have no effect. The al¬ 
legations of the defense affidavit that the renewal notes 
were executed in ignorance of the want of authority of 
the prior officer to sign the notes, precludes any argu¬ 
ment that the defendant ratified such unauthorized 
acts, as ratification is only binding upon a principal 
when he acts with knowledge, express or implied. * 

The trial court in his opinion (R. p. 6) instead of 
denying these contentions, meets them with a state¬ 
ment as to what the affidavit of defense does not allege. 
We respectfuly submit that if there are any facts 
which would offset the effect of the allegations of the 
defense affidavit, they would be properly provable at 
the trial, and that the burden being upon the plaintiff 
to prove his case, the court cannot in this summary 
manner cast that burden aside and place it upon the 
shoulders of the defendant. 

It is further respectfully urged that the record in 
this case nowhere discloses any facts surrounding the 
original transaction which would in any way operate 
as an estoppel against the defendant from attacking 
the validity of the original or renewal notes, and that 
should such facts exist, plaintiff’s opportunity to dis¬ 
close them would present itself at the trial of this case 
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on its merits, when defendant would have its right to 
explain or deny same. 

For the reasons herein give it is submitted that the 
court below erred in granting a summary judgment in 
favor of the plaintiff, and that such judgment should 
be reversed and the case remanded for further pro¬ 
ceedings. 

Wilton J. Lambert, 
Attorney for Appellant . 


